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2005), the Ninth Circuit rejected a broad-based, generalized challenge to a company’s reduction in
force. The court recognized that “‘[p]laintiffs generally cannot attack an overall decisionmaking process
in the disparate impact context, but must instead identify the particular element or practice within the
process that causes an adverse impact.’” Id. at 606 (quoting Sfout v. Potter, 276 F.3d 1118, 1124 (9th
Cir. 2002)). Other courts have likewise held that a generalized challenge to a set of layoffs or
terminations does not satisfy the plaintiffs’ obligation to identify the particular employment practice
allegedly responsible for the disparate impact. See, e.g., White, 2006 WL 335710, at *6 (“Plaintiff
claims that ‘Defendant’s . . . procedures for selecting employees for layoff, and the layoffs themselves,
had a disparate impact’ . . . Plaintiff’s complaint, however, does not identify what facially neutral policy
allegedly followed by [the defendant] had a disparate impact on older people.””) (internal citation
omitted); Kourofsky, 459 F. Supp. 2d at 215 (“They simply allege, in conclusory fashion, that ‘the
involuntary reduction in force had a disparate impact’ ... They do not identify any facially neutral
policy that produced such a result, however.”); Schaller v. Donelson Air Conditioning Co., No. 3:04-
0545, 2005 WL 1868769, at *8 (M.D. Tenn. Aug. 4, 2005) (“Plaintiff has not identified any specific
practice that led to the termination of these three employees, but has simply alluded to the theory that
they were all fired based on age.”); Townsend v. Weyerhaeuser Co., No. 04-C-563-C, 2005 WL
1389197, at *14 (W.D. Wis. June 13, 2005) (“Plaintiff has failed to isolate a specific practice within
defendant’s reorganization process that caused a disparate impact.”).

Plaintiffs here make only a generalized challenge to individual terminations at IBM. The Second
Amended Complaint does not identify any particular practice behind the individual termination of
Marsh or any other IBM employee. Instead, plaintiffs allege generally that “[i]n implementing the
individual terminations, IBM engaged in a pattern or practice of age discrimination by treating older
employees less favorably than younger employees.” SAC q55. This allegation encompasses all
terminations “during the period July 1, 2001 through May 4, 2005 ... independent of Resource
Actions,” which includes “hundreds if not thousands of other employees in the United States.” Id. § 54.
In describing the method for deciding terminations, plaintiffs claim simply that the terminations were
“tainted by IBM’s culture of age bias.” /Id. § 56. In his EEOC charge, Marsh also simply identified

IBM’s “layoff policy” as the practice being challenged. See id., Exh. 19.
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These allegations plainly fail to “isolat[e] and identify[ ] the specific employment practices that
are allegedly responsible” for the purported disparate impact—much less that the particular selection
practice(s) played a role in Marsh’s termination. Smith, 544 U.S. at 241. This language in Count II is
almost identical to other claims that were dismissed as inadequate in other cases. Compare SAC § 55
(“In implementing the individual terminations, IBM engaged in a pattern or practice of age
discrimination by treating older employees less favorably than younger employees.”), with White, 2006
WL 335710, at *6 (“Plaintiff claims that ‘Defendant’s . . . procedures for selecting employees for layoff,
and the layoffs themselves, had a disparate impact on over age 40 employees.” (PL.’s Compl. at §f 116-
17.)”), and Kourofsky, 459 F. Supp. 2d at 215 (“They simply allege, in conclusory fashion, that ‘the
involuntary reduction in force had a disparate impact against those employees over the age of forty...’
Complaint § 28.”). Indeed, the claim that the Supreme Court found deficient in Smith was far more
specific than plaintiffs’ claim, as it at least pointed to one particular policy, a pay plan that gave raises to
all police officers in an attempt to bring salaries up to the regional average. See id. (“They have not
identified any specific test, requirement, or practice within the pay plan that has an adverse impact on
older workers.”) (emphasis added). Plaintiffs’ claim does not even identify a policy, let alone a specific
practice, responsible for all of the individual terminations being challenged.

Furthermore, plaintiffs cannot cure Count II's deficiency with the allegation that “Defendant’s
conduct in using the subjective ‘position elimination’ and ‘staff reduction’ procedures and
criteria . . . for individual terminations also had an adverse impact on Plaintiffs.” SAC q 66. As an
initial matter, plaintiffs do not state what “procedures and criteria” in the individual terminations they
are challenging. Indeed, plaintiffs do not even attempt to describe any procedures governing individual
terminations, see id. 9 54-56. And, plaintiffs do not state which, if any, of the individual terminations
were caused by the supposedly subjective procedures. Marsh, the only named plaintiff subject to an
individual termination, does not identify any procedure governing his termination in his EEOC charge.
Plaintiffs thereby have failed even to give notice of the terminations being challenged based on these
unidentified procedures.

In sum, plaintiffs’ challenge to individual terminations made by anyone at IBM by any method

for any reason fails to identify a specific employment practice, and thus does not state a proper claim for
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disparate impact under ADEA.

VI. CONCLUSION

For the foregoing reasons, Count I of plaintiffs’ Second Amended Complaint, and the disparate

impact claim based on individual terminations in Count II, should be dismissed without leave to amend

pursuant to Rules 8(a) and 12(b)(6).

Dated: June 4, 2007.
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