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L. No. 94-240 (1976). Further, the legislative history
expresses only an intent to add a provision allowing a
statutory recovery for leases that was capped at $1,000. See
H.R. Rep. No. 94872, at 10, reprinted in 1976
US.C.C.ANN. 442, 445-46. It makes no mention of
eliminating the $1,000 cap from clause (i). Thus, “[c]ourts
uniformly interpreted the . . . $100 minimum and the $1,000
maximum(] as applying to both (A)(i) and (A)(i1).” Strange,
129 F.3d at 947.

There is every reason to assume that Congress, in 1995,
was aware of this existing state of the law. See, e.g., Traynor
v. Turnage, 485 U.S. 535, 546 (1988) (“It is always
appropriate to assume that our elected representatives, like
other citizens, know the law.”). And, in adding clause (iii),
no member gave any hint that this change might eliminate
the $1,000 cap on liability under clause (i)."”

Surely “if Congress had such an intent, . . . at least some
of the Members would have identified or mentioned it at
some point,” Chisom v. Roemer, 501 U.S. 380, 396 n.23

of an individual action relating to a consumer lease under . . . 25 per
centum of the total amount of monthly payments under the lease,
except that the liability under this subparagraph shall not be less than
$100 nor greater than $1,000;

See Pub. L. No. 94-240 (1976).

" Indeed, the legislative history makes clear that what Congress actually
sought to do was remove closed-end mortgages from the general scope of
clause (i) in order to double the cap on these mortgages to $2,000. For
example, the Committee report states “this amendment increases the
statutory damages available in closed end credit transactions secured by
real property or a dwelling.” H.R. REP. NO. 104-193, at 99. The floor
statements in the Senate and House are even more explicit, stating that
“the bill raises the statutory damages for individual actions from $1,000
to $2,000.” 141 Cong. Rec. S14568 (daily ed. Sept. 28, 1995) (statement
of Sen. Mack); see also 141 Cong. Rec. H9515 (daily ed. Sept. 27, 1995)
(statement of Rep. McCollum) (same).
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(1991), for the resulting increase in statutory liability is
substantial to say the least.” As amici curice ABA, AFSA
and CBA demonstrated in their brief in support of certiorari,
on the most *“‘ultra-conservative assumptions,” the additional
TILA hability on the auto industry alone would be $47.5 to
$110 milhon for new car sales, and upwards of $180 million
for used car sales. Brief of ABA, AFSA and CBA as Amici
Curice i Support of Certiorari 10-11. Of course, these
figures represent only the tip of the iceberg because they do
not account for the likely impact on, among other areas of
consumer credit, credit-card debt, home-equity credit, and
consumer loans for recreational vehicles and boats.

In all events, given the remarkable volume and dollar
value of covered transactions, and the radical nature of the
change that the Fourth Circuit found to have been
implemented, it is truly incredible that the members of
Congress would have spent time discussing the $1,000
increase in potential hability under clause (iii), but never
even mentioned complete climination of the cap on clause
(1). “In a case where the construction of legislative

2 See, e.g., Almendarez-Torres v. United Stares, 523 U.S. 224, 233-34
(1998) (stating that neither the language nor the legislative history of an
amendment that made a certain subsection parallel to a later enacted
subsection suggested that “Congress intended to change, or to clarify, the
fundamental relationship between the two subsections™); Sale v. Haitian
Cirs. Council, Inc., 509 U.S. 155, 176 (1993) (rejecting asserted
interpretation of amendment to statute because “[i]t would have been
extraordinary for Congress to make such an important change in the law
without any mention of that possible effect” in the legislative history);
Clarke v. Sec. Indus. Assoc., 479 U.S. 388, 405-06 (1987) (rejecting
asserted change in statutory meaning by changing certain words when
there was “nothing in the legislative history . . . indicating that this
change 1n the wording had substantive significance”); McElroy v. United
States, 455 U.S. 642, 650 n.14 (1982) (concluding that “Congress
intended nothing by the change in language” “[blecause the legislative
history contains no indication that the variation in the language had
changed the meaning” of the statute).
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language such as this makes so sweeping and so relatively
unorthodox a change as that made here, I think judges as
well as detectives may take into consideration the fact that a
watchdog did not bark in the night.”” Chisom, 501 U.S. at
396 n.23 (quoting Harrison v. PPG Indus., Inc., 446 U.S.
578, 602 (1980) (Rehnquist, ., dissenting)).

In this regard, it is equally incredible that not a single
member of Congress referenced the elimination of the $100
floor on clause (1) liability. As Respondent points out in his
opposition to certiorari, many TILA violations involve
finance charges that, when doubled, are less than $100 (such
as TILA violations involving credit card accounts). (Opp. 7-
8) Thus, eliminating the $100 minimum might well
discourage some consumers from acting as “private attorneys
general”’—enforcing both their own rights and deterring
future violations—despite the undisputed fact that
throughout TILA’s history this has been a recognized
purpose of the statutory damages provision.

To say the least, nothing in the legislative history remotely
suggests a reason to depart from the uniform meaning of the
word “subparagraph” or the longstanding authority that the
statutory damages remedy of 15 U.S.C. § 1640(a)(2)(A)(1) is
constrained by the $100-$1,000 limitation that now appears
in 15 U.S.C. §1640(a)(2)(A)(i1). See Elwin Griffith,
Searching for the Truth in Lending: Identifying Some
Problems in the Truth in Lending Act and Regulation Z, 52
BayLor L. REv. 265, 306 (2000) (“[The amended
subparagraph (A) should be read] to preserve the original
legislative meaning, while recognizing the subsequent
legislative intent to craft more generous terms for certain
secured transactions.”).
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[Il. THE FOURTH CIRCUIT’S READING OF TILA
WOULD REDUCE THE AVAILABILITY OF
CREDIT, HARM CONSUMERS, AND [IMPEDE
ECONOMIC GROWTH

The expansive and unprincipled construction ol TILA’s
statutory-damage provision will increase the cost of credit to
the detriment of credit consumers, particularly high-risk
credit consumers, who are already on the margin.

The court of appeals’ interpretation would raise the cost of
credit generally because it would expose creditors to
uncapped liability for even technical TILA violations. And
as the amici have stated, this additional liability would lead
to no appreciable reduction in technical TILA violations and
would simply serve to increase lenders’ costs. Brief of
ABA, AFSA and CBA as Amici Curiae in Support of
Petitioner at pt. Il.; see also Peter Letsou, The Political
Economy of Consumer Credit Regulation, 44 EMORY L.J.
587, 641 (1995). Worse, however, these increased costs
would be substantially passed through to borrowers in the
form of higher interest rates and related fees. R. Elizabeth
Topoluk, Predatory Lending: Minnesota and Illinois
Developments, 55 CONSUMER FIN. L.Q. REP. 86, 92 (2001)
(imposing penalties on creditors for various “technical
pitfalls” in lending practices will ultimately have the
“inevitable results [of] higher costs to consumers, and
reduced credit availability from traditional lenders”).

Moreover, these passed-through costs would fall
particularly hard on high-risk consumers—i.e., those with
few assets, little collateral, or poor credit histories. Cf
Richard Hynes & Eric A. Posner, The Law and Economics of
Consumer Finance, 4 AM. L. & ECON. REV. 168, 180 (2002)
(usury laws reduce high-risk debtor access to credit). These
consumers already have substantial difficulty obtaining
credit and the additional costs that would follow from the
court of appeals’ interpretation would only serve to further
push these credit consumers out of the market. This is
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doubly so because high-risk credit consumers typically pay
the greatest finance charges, meaning that the passed-
through costs of uncapped liability of twice the finance
charge for this group would be particularly hard hitting.

Finally, the contraction of credit that may thus be
anticipated will likewise detrimentally impact the economy
as a whole. Without attempting to quantify this effect, it is
safe to say that it will have an appreciable negative influence
on economic growth.

CONCLUSION

The court of appeals’ decision on the award under TILA
should be vacated, and the case should be remanded.”'

Respectfully submitted,
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2! In addition to correction of the damage award under TILA, the district
court on remand must reconsider the $26,192.10 award of attorneys’ fees
in light of the amount of total recovery. (Pet. App. 53a) See generally
15 U.S.C. § 1640(a)(3).





