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by allowance of the amendment."); Young v. Robertshaw Controls Co., 104

A.D.2d 84, 88-89,481 N.Y.S.2d 891, 895 (3d Dep't 1984) (post-note of issue

amendment to assert alternative theory allowed where "defendant does not aver

that it has experienced any real prejudice as a consequence"); Rife v. Union Colt.,

30 A.D.2d 504, 505, 294 N.Y.S.2d 460,462 (3d Dep't 1968) (allowing amendment

where amended complaint did not propose to add "any new unknown or unalleged

facts in the amended complaint, but at most has merely set forth an additional

theory of the law based upon the facts fonnerly alleged").

Duane Reade's sole argument on prejudice-which it did not support with

any affidavit-was that it would not have chosen to litigate the account stated

claim prior to trial if Cardinal Distribution had also asserted a breach of contract

claim (presumably because Duane Reade recognizes that there is no basis for

dismissing the breach of contract claim prior to trial). But, of course, Duane Reade

cannot unilaterally detennine which claims are the subject of pre-trial motions and

which are not. Cardinal Distribution would have moved for partial summary

judgment on its account stated claim and litigated an adverse determination on that

motion through an appeal even if the breach of contract claim had been pleaded

from the outset of this case.

There is not, accordingly, any conceivable prejudice to Duane Reade in

allowing the amendment. For the very reasons noted by the lower court, Cardinal
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Distribution should therefore be pennitted to amend its counterclaims to assert the

breach of contract cause of action. See, e.g., Loomis, 54 N.Y.2d at 24, 444

N.Y.S.2d at 573 (amendment allowed where "defendant has failed utterly to

indicate that any significant prejudice eventuated"); A.i. Pegno Constr. Corp, 95

A.D.2d at 656,463 N.Y.S.2d at 215 (Ist Dep't 1983) (amendment allowed where

"[n]o such showing [of prejudice] appears in plaintiff s papers opposing the motion

to amend"); Trusthouse Forte Mgmt., Inc. v. Garden City Hotel, Inc., 106 A.D.2d

271,272,483 N.Y.S.2d 216, 217 (Ist Dep't 1984) ("The amendment sets out that

additional theory of recovery, but is based on the same set of facts as originally

pleaded. No prejudice to appellants is claimed or demonstrated."); see also Leslie

v. Hymes, 60 A.D.2d 564,564,400 N.Y.S.2d 350, 351 (Ist Dep't 1977) ("The

burden is upon the party opposing the motion !o show prejudice.").

Indeed, it would work a profound injustice in this case to prohibit Cardinal

Distribution from making the proposed amendment. See CPLR 3025(b) (leave to

amend shall be given "upon such terms as may be just"). If a breach of contract

claim cannot be put to the jury as an alternative theory of recovery, Duane Reade

will argue, as it has before, that Cardinal Distribution's unjust enrichment claim

cannot be sustained to the extent that the WSA governed Duane Reade's purchases

in September and October 2001. Duane Reade would thus seek to avoid paying

Cardinal Distribution for nearly $9 million of pharmaceutical products that
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Cardinal Distribution provided to Duane Reade on the absurd grounds that (i)

Duane Reade bought the goods pursuant to a contract, and therefore, (ii) Duane

Reade should not have to pay for them.

For Duane Reade to escape liability in this manner would run counter to the

very purpose of New York's liberal policy favoring pleading amendments: to

direct the efforts of the courts to the adjudication of substantive rights and diminish

the importance of technical construction of the pleadings. See CPLR 3025,

Practice Commentaries 3025: 15 (David D. Siegel) ("[T]he purpose of the CPLR is

to diminish the importance of pleadings and to direct effort instead to the

substantive rights involved ...."); see also Dittmar Explosives, Inc. v. A.E.

Ottaviano, Inc., 20 N.Y.2d 498,502,285 N.Y.S.2d 55, 58 (1967) ("[T]he CPLR

provides that an action shall not fail solely beqmse it is not brought in the proper

form or under the precise pleading.")
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CONCLUSION

The lower court's order denying Cardinal Distribution's motion for leave to

amend its counterclaims should be reversed, and Cardinal Distribution should be

permitted to amend its counterclaims as proposed in its motion.

Dated: New York, New York
March 1, 2005
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