
































































































































Distribution should therefore be permitted to amend its counterclaims to assert the
breach of contract cause of action. See, e.g., Loomis, 54 N.Y.2d at 24, 444
N.Y.S.2d at 573 (amendment allowed where “defendant has failed utterly to
indicate that any significant prejudice eventuated”); A.J. Pegno Constr. Corp, 95
A.D.2d at 656, 463 N.Y.S.2d at 215 (1st Dep’t 1983) (amendment allowed where
“[n]o such showing [of prejudice] appears in plaintiff’s papers opposing the motion
to amend”); Trusthouse Forte Mgmt., Inc. v. Garden City Hotel, Inc., 106 A.D.2d
271,272,483 N.Y.S.2d 216, 217 (1st Dep’t 1984) (“The amendment sets out that
additional theory of recovery, but is based on the same set of facts as originally
pleaded. No prejudice to appellants is claimed or demonstrated.”); see also Leslie
v. Hymes, 60 A.D.2d 564, 564, 400 N.Y.S.2d 350, 351 (1st Dep’t 1977) (“The
burden is upon the party opposing the motion to show prejudice.”).

Indeed, it would work a profound injustice in this case to prohibit Cardinal
Distribution from making the proposed amendment. See CPLR 3025(b) (leave to
amend shall be given “upon such terms as may be just”). If a breach of contract
claim cannot be put to the jury as an alternative theory of recovery, Duane Reade
will argue, as it has before, that Cardinal Distribution’s unjust enrichment claim
cannot be sustained to the extent that the WSA governed Duane Reade’s purchases
in September and October 2001. Duane Reade would thus seek to avoid paying

Cardinal Distribution for nearly $9 million of pharmaceutical products that
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Cardinal Distribution provided to Duane Reade on the absurd grounds that (i)
Duane Reade bought the goods pursuant to a contract, and therefore, (ii) Duane

Reade should not have to pay for them.

For Duane Reade to escape liability in this manner would run counter to the
very purpose of New York’s liberal policy favoring pleading amendments: to
direct the efforts of the courts to the adjudication of substantive rights and diminish
the importance of technical construction of the pleadings. See CPLR 3025,
Practice Commentaries 3025:15 (David D. Siegel) (“[T]he purpose of the CPLR is
to diminish the importance of pleadings and to direct effort instead to the
substantive rights involved . . . .”); see also Dittmar Explosives, Inc. v. A.E.
Ottaviano, Inc., 20 N.Y.2d 498, 502, 285 N.Y.S.2d 55, 58 (1967) (“[T]he CPLR
provides that an action shall not fail solely because it is not brought in the proper

form or under the precise pleading.”)
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CONCLUSION

The lower court’s order denying Cardinal Distribution’s motion for leave to
amend its counterclaims should be reversed, and Cardinal Distribution should be
permitted to amend its counterclaims as proposed in its motion.
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